SUBMISSION OBJECTING TO DRAFT SEPP

I strongly object to the Draft SEPP and the entire Stage 2 Coastal Reform package
| attended a workshop on 25 November 2015 at Ballina relating to the Stage 2 Coastal Reforms.

During the workshop, attendees were encouraged to respond with feedback as early in the process as possible, and
in a staged manner if need be. | sent four (4) submissions dated 13 December 2015 (set out below), 8 February 2016
(copy following), 16 February 2016 (copy following) and 29 February 2016 {copy following) to OEH.

Only one (1) of my four (4) submissions was published by OEH for reasons best known to OEH. None were
substantively responded to.

it is ironic because many of the problems encountered by OEH in this two stage (so far) consultation process refating
to the Stage 2 Coastal Reforms were foreshadowed by my submissions.

The documentation relating to the Stage 2 Coastal Reforms and the “unplanned” revisions to the original program
through to enactment to date are so unprofessional, it is difficult for any independent observer to conclude otherwise
than OEH is recklessly seeking to pre-maturely enact these reforms without due process or attention to detail in the
full knowledge these reforms will have unintended and disastrous consequences on tens of thousands of rank & file
property owners up and down the NSW Coast, but particularly with respect to the Central Coast.

A. MAPPING
What more can | say about the inadequacy of the mapping, that hasn't been said by me previously?

The mapping is the most critical aspect of the Stage 2 Coastal Reforms as it dictates how each property is potentially
affected or not.

OEH has spent insufficient time and resources to produce accurate mapping that reflects the present situation — | am
led to believe OEH has even relied on “"google maps” with respect to some of the mapping; this is surely unacceptable
practice.

Not only does it appear that OEH has failed miserably in its amateur attempts to map the NSW Coast, it couldn't even
meet the original program it set for itself:-

* Atthe November 2015 workshop, we were told three (3) versions of the mapping would be available in
January 2016 and OEH would be seeking feedback on which set of mapping should be adopted in the
consuitation process

» Atthat stage, no Council in NSW had been consulted about the mapping notwithstanding we learnt at the
November 2015 workshop that OEH “intended to adopt the existing Council hazard line maps in the mapping
to identify the vulnerable areas”.

¢ OEH finally released the mapping on 11 November 2016 (more than ten (10) months late) and there is only
one set of maps, not three as previously foreshadowed

And what are some of the highlights of this mapping task that OEH took an extra ten (10} months to produce:-

» Old Bar, which has been a declared erosion hotspot by DECCW (and its predecessors) for almost 30 years
does not show up as vulnerable in the mapping

e Neither does Manly Beach, Queenscliff or Curl Cur] beaches

» There are 59,000 Centra! Coast residents affected by flooding/erosion issues that do not show up as
vuinerable in the mapping

» OtH’s disregard doesn’t only extend to the living — Waverley Cemetry is classified as vulnerable yet adjoining
properties aren’t



OEH has been on notice that much of the hazard mapping undertaken by Councils is dated and based on obsolete
coastal erosion/flooding data. My below submission dated 13 December 2015 attached a letter from NSW
Department of Planning acknowledging the hazard tine mapping undertaken by Byron Shire Council to be
inappropriate for consideration in an LEP, so why does OEH consider it appropriate for the Stage 2 Coastal Reforms?

B. INADEQUATE CONSULTATION PERIOD
Again, what more can be said about the inadequate consultation period that hasn't already been said in my previous
submissions?

The inclusion of the months of December and January in the consuliation period is flawed for obvious reasons. OEH
is aware that these are the busiest months of the year for coastal residents, communities and business owners and
many professional advisors are unavailable during that period.

C. LEGAL INVALIDITY OF DRAFT SEPP
If OEH can't even get mapping right, what are the chances of the SEPP being appropriate?

Of course it isn't.
Many critical aspects of the draft SEPP (including the Draft Local Planning Direction — Coastal Management):-

+ amount to a prohibition on development rather than a development standard [McKay v North Sydney
Council (2000) NSWLEC 62]

s are unable to be understood by applicants as they specify criteria that an applicant cannot understand in
order to comply and do not constitute permissible regulations under the EPA Act by virtue of their uncertainty
[King Gee Clothing Co Pty Ltd v Commonwealth of Australia (1945) 71 CLR 184)

+ are legally unreasonable and lack proportionality so much so that they seek to impose on applicants
responsibilities for the coastline generally, other land and safety of third parties (obligations which falt within
the responsibility of the councils, the State and maritime authorities and water police), and do not constitute a
proper exercise of the statutory purposive power of environmental planning under either Sections 24(1) or 37
of the EPA Act particularly given there is no differentiation in application to erosionfflooding risks (an
applicant with an extreme existing vulnerability is treated the same way as another whose property is
potentially affected in 2050)

» operate so as to potentially cause significant deprivation of property rights in circumstances where the
Parliament has not clearly legisiated for such a consequence in the Coastal Management Act 2016, and are
ultra vires [Meriton Apartments Pty Ltd v Minister for Urban Affairs & Planning (2000) NSWLEC 20]

» are inconsistent with the management objectives of the Coastal Management Act 2016, and are consequently
invalid

+ purport to impose obligations upon applicants that are inconsistent with what had been prescribed in the
Coastal Management Act 2016, and are consequently invalid.

it seems obvious to me that the draft SEPP will be quite rightly challenged in the Courts with embarrassing results
likely for OEH.

D. Beach Nourishment
The inclusion of beach nourishment as one of two necessary pre-conditions to development is a prime example of
what is inappropriate about this draft SEPP.

QEH is well aware that beach nourishment is an insurmountabie task for an ordinary individual applicant and that this
pre-condition will be impossible to fulfil........... the inclusion of beach nourishment as one of two pre-conditions is
disingenuous and illusory. The legisiation may as well require the applicant to first buy the State of Tasmania.

Beach nourishment is a option only available on a civic scale. Even then, there is a considerable history in NSW of
Councils having serious difficuities implementing beach nourishment given all the bureaucratic red tape and extra-
ordinary cost involved in its implementation.



The inclusion of beach nourishment is sheer lunacy particularly given the serious restrictions on the types and quality
of sand that is permissible in these applications, and the very limited sources from which such sand can be accessed
given the limitations imposed by legislation, guidelines and other rules issued by the three levels of government and
government authorities such as the Marine Park Authority.

Sand nourishment is an extremely expensive solution in NSW vs other States because there are very strict controls
with respect to composition, sediment size and a number of other criteria,

Beach nourishment is not a practical or cost effective option available to an ordinary individual applicant to ameliorate
the downstream impacts of protection works in NSW.

E. lgnorance of Modern Coastal Engineering with Disastrous Economic Consequences
The reality around the world is that humans have been holding back the sea for centuries. Venice and the
Netherlands are prime examples of modern societies that have embraced coastal engineering to enable their
societies and economies to continue to flourish notwithstanding erosion and flooding hazards.

Not in NSW. The draft SEPP announces that all coastal engineers who specialise in protection options should leave
the State immediately. Instead of embracing a flexible coastal planning framework enabling the consideration of
defensive civil engineering and infrastructure works (such as sea walls, ievees, non-return valves etc), NSW wants ali
of its coastal properties (outside Mike Baird's & Rob Stokes' electorates) to eventually “fall into the sea”.

Obviously many rank and file property and business owners and many coastal communities will be effectively
bankrupted by the Stage 2 Coastal Reforms.

But the primary stakeholders of affected properties are the Federal Government, State Government and local
Councils. No responsible government (at any of these levels) can afford the likely write-downs and provisions against
affected assets an their own balance sheets, nor the likely decline in revenues from rates, land tax and other imposts
calculated by reference to unimproved land values.

F. Continued Reliance on Previous Submission
Many of the issues raised in my previous submission with respect to the Stage 2 Coastal Reforms continue to be
applicable to the draft SEPP.

| repeat and rely on all the issues raised in those four (4) previous submissions including, inter alia:-

« Failure in due process relating to consultation period and enactment of the Act prior to mapping and draft
SEPP becoming available for consultation
Bias towards "planned retreat”
Failure to collaborate with Councils & Federal Government
Legislation empowers Councils but will lead to patchwork policies and inevitable confiict between Councils
Disastrous economic consequences
Faiture to recognise or comprehend the costs and scale of litigation, and the scale of contingent liability
Councils & State are taking on

Perhaps OEH might be competent enough to publish all five (5) submissions this time around?

John James

Level 7, 344 Queen Street
Brisbane Qld 4000
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To: 'bruce.coates@environment.nsw.gov.au'; ‘marian.fitzgerald@environment.nsw.gov.au';




'santina.camroux@planning.nsw.gov.au'
Subject: Information sessions on the coastal management reforms

Dear Marian, Santina & Bruce

| attended the Ballina workshop afternoon session for coastal managers on 25 November in my capacity as a member
of the Byron Shire Council PRG for its draft CZMP

At the workshop, | voiced my opinion that it was premature to seek any effective feedback given the state of
the materials able to be publicly exhibited (and the number of critical documents and mapping unable to be
disclosed to date), and the timing in the calendar year was such that it effectively made it very difficult to
meaningfully respond within the prescribed time line.

| re-iterate and elaborate about these concerns below. i have aiso referred to responses made by some of you during
the workshop. Please do not take these as any personai criticism of yourseives as these references are not intended
as such, but merely to provide a succinct indication of how little information is available on critical issues and how
premature this consultation process is. | can only imagine what a herculean task producing the Stage Two Coastal
Reform Package must represent.

During the workshop, attendees were encouraged by you to respond with feedback as early in the process as
possible, and in a staged manner if need be. In later emails, | will deal with the specific content of the Stage Two
Coastal Reforms

A. Coastzal Reform Objectives

£

To illustrate some of the criticisms, | have referenced a powerpoint presentation entitled “Stage Two Coastal Reforms
presented by Marian Fitzgeraid in July 2015 [“Coastal Reform Objectives PPT”}

That document attributed Minister Stokes as outlining in November 2014 that:-

"We need to replace our current legisiative and policy settings with a modern, coherent coastal management
framework that is responsive to current needs and future challenges”

More specifically, Minister Stokes was attributed as identifying that the reforms should, inter alia:

s ‘deliver a modern and simpler legislative framework thaf minimises our exposure to future risk and liability

+ allow communities fo betfer manage the significant legacy of risk from past settlement patterns by providing
better support for local decision making

s establish a more sustainable approach to funding and financing coastal management actions

» be designed in coltaboration with coastal councifs

s promote greater collaboration between communities and councils in deciding how coastlines are to be
managed

For reasons outlined in some detail below, the Stage Two Coastal Reform Package, in its current state, does
not deliver on many of the fundamental underlying objectives attributed to Minister Stokes

B. Why has the consultation begun on such short notice when ali the documents are not available?

It is impossible to have effective consultation when we don't have the SEPP, the Mapping or the Manual as at today's
date. Given the time of year, it is now effectively impossibie to obtain any meaningful advice until weill into the 2016
especially having regard to the likely complexity of the documentation and the interaction between coastal planning
and the over-riding legal framework.

The deadiine for submissions on the Stage Two Coastal Reform Package must be extended beyond 25

February 2016 because each of the SEPP, the Mapping and the Manual are items which are critical and
fundamental, rather than incidental, to the operation of the Stage Two Coastal Reform.

1. SEPP
The specific development control plans for the four individual management areas will be contained in a new
Coastal Management State Environmental Planning Policy that is not yet available, but we are told it will

provide greater detail related to the four new management areas;

¢ how the planning objectives of the new Act are to be implemented;



+ will specify development controls for management areas
s approval requirements for coastal protection works by private landholders and public authorities

¢ Includes proposals to limit development consent in the coastal vulnerability area and to provide for
the migration of wetlands

How is one to meaningfully provide feedback when we do not precisely know what any of these
important tests will be?

2. Mapping
No mapping is currently available

We were advised by you that the mapping should be available sometime in January

Inexplicably, you intend issuing three {3) different versions of the mapping and seeking feedback in the
consultation process on which version should be adopted

So as | understood things, you won't even know which set of mapping wiil be the ultimate mapping adopted
by OEH during the consultation period

How is one to meaningfully provide feedback, when mapping is currently unavailable and the
designation of many properties will still be in flux by the close of consultation because the ultimate
version of mapping to be adopted will still be unknown?

Furthermore, Bruce Coates advised that it was “intended to adopt the existing Council hazard line maps in the
mapping to identify the vuinerable areas”

In many localities, this wili not be appropriate. For instance, in Byron Shire, the then Minister for Planning has
already acknowleged this mapping to be inappropriate and in this regard | refer you to the attached directive
from Nell McGaffin, Executive Director, Planning Operations.

3. Manual

The Coastal Reform Objectives PPT attributed Minister Stokes as outlining in November 2014 that the draft
Manual would be on public exhibition with the draft Coastal Management Bill

The draft Coastal Management Bill has been on exhibition for some time now, with no sign of any Manual
This is a complete failure to meet the consultation process as promised by the Minister
Why is it so important for the draft Manual to be on exhibition with the draft Bill?

The reason why it was so important for the Manual to be exhibited along with the Draft Coastal Management
Bilt is because it is the Manual that forms a critical part of the management framework requiring compulsory

compliance.

Note the provisions of section 21(2) — the Manual is to impose mandatory requirements and provide guidance
in connection with the preparation, development, adoption, amendment, and review of, and the contents of,
coastal management programs.

inexplicably, only summary documents {(more akin to visionary statements) are available which is particularly
alarming given the contents of the Manual will not determined by the checks and balances of the
Parliamentary process {even though the Manual creates compulsory requirements}.

This is very interesting as previously section 55C set the requirements. What is now envisaged is that, not in
the legislation, but in the Manual there would be more “technical requirements” — no doubt written by
members of the Coastal Councit (see 20(4) which mandates that they have a say).

The Coastal Council then judge whether or not there has been compliance and they tell the Minister who
certifies or not certifies. Literally, they are a law unto themselves. They can put whatever they want in the
Manual without the scrutiny of the Parliament as would be the case if it were in the Act and they then decide
whether there has been compliance.



The failure to exhibit the draft Manual together with the draft Bill casts a negative aspersion with
respect to the probity and transparency of the entire Stage Two Coastal Reform Package

The Coastal Reform Objectives PPT attributed Minister Stokes as outlining in November 2014
that the Stage Two Coastal Reforms would:-

“establish a more sustainable approach to funding and financing coastal management actions”

In this regard, the Manual is critical as it is supposed to identify cost sharing principles and a "funding and
financing tool kit"

Nothing meaningful about this absolutely criticat component of the Stage Two Coastal Reforms is outlined in
the vision statements which compose the Manual summary.

At the workshop, Bruce Coates failed to provide any elaboration to an attendee who asked about
what funding would be made available and how it would be made availabile under the Stage Two Coastal
Reforms?

Finally, in order to take advantage of the “good faith” defence afforded by Section 733 of the Local
Government Act, Councils are required to undertake coastal management planning strictly in accordance with
the Manual. This is fundamental to the key objectives of the Stage Two Coastal Reforms and it is imperative
for the draft Manual to be properly exhibited. At present, there is no indication how Minister Stokes intends to
achieve the following objectives outlined in the Coastal Reform Objectives PPT:-
» deliver a modern and simpler legistative frarmework that minimises our exposure to future risk and
fiabifity
» allow communities fo befter manage the significant legacy of risk from past setffement patterns by
providing better support for focal decision making

C. Why has the Stage Two Coastal Reform Package been undertaken by the NSW Government without
reference to Federal Government Initiatives?

1. Productivity Commission

At the workshop, the Panel was asked whether the recommendations of the Productivity Commission had been
considered in drafting the proposed legislation?

My impression was that all members of the Panel winced when that question was asked.
Marianne Fitzgerald bravely responded with a "yes”......... .full stop, no elaboration.
The Productivity Commission made, inter alia, the following recommendations in relation to existing settlements:-

“Existing settlements

RECOMMENDATION 11.1

The Councif of Australian Governments should commission an independent public inquiry to develop an appropriate
response to managing the risks of climate change fo existing setffements. The inquiry should:

« explore, via extensive consultation with all levels of government and the communilty, in a variely of locations, the
community’s acceplable levels of risk for public and private assefs

« identify the options available to manage climate change risks fo these assetfs

» assess the benefits and costs of each option

= establish policy frameworks that can be applied by state, territory and local governments.

State and territory governments should draw on the findings of the inquiry to:

* manage risks to their own assels

= clarify roles and responsibilities for managing climate change risks for each level of government and the communily
* provide appropriate support fo local governments that face capacity constraints.”

The Coastal Reform Objectives PPT attributed Minister Stokes as outlining in November 2014
that the Stage Two Coastal Reforms would:-

‘promote greater collaboration between communities and councils in deciding how coasltlines are fo be
managed”



Why is the Stage Two Coastal Reform Package being undertaken by the NSW Government, in a seemingly
“rushed” manner (this is the obvious inference given the incompiete documentation on exhibition) in
isolation to other State and Federal Governments, in direct contradiction to one of the key objectives as
identified by Minister Stokes?

The Stage Two Coastal Reform Package has produced a highly complex framework of environmental legislation and
guidelines that fail to acknowledge the fact that many thousands of NSW regional residents live in the coastal zone
and have invested heavily in the coastal zone. Not just financial investment but also an investment in the building of
iocal communities, local employment, futures for their families and importantly the infrastructure that will support a
growing population.

This woufd become plainly evident in any independent public inquiry commissioned by COAG

2. Federal Climate Adaptation Plan

On 1 November 2015, the Federal Environment Minister Greg Hunt made the following press release to the Fairfax
media:-~

“The entire Australian coastline will be mapped to prepare for projected flooding from rising seas under a government project to
be launched at the Paris climate summit that could lead to national standards for how close homes should be built to shorelines.

it is part of a new climate change adaptation plan, amid debates al the Paris talks over how the world will deal in a global
agreement with locked in climate change.

That he hoped that the coastal data - due to be completed and made public in late 2017 - would be picked up by state
governments to guide planning laws about how close homes and other property should be allowed to be builf fo the coast given
expected future flooding and erosion from rising seas and storm surges

Coastal planning laws have been controversial in a number of states, sparking bitter disputes between local couricils, states
governments and business. Regulations currently differ between jurisdictions”

The coastal planning community is a small world in NSW, even Australia. It is clear that many of those involved in the
Stage Two Coastal Reform Package would have had advance notice of this Federal Government Initiative

It is extremely disappointing, if not inexplicable, for the NSW Government to proceed with the Stage Two
Coastal Reform Package in advance of, and in isolation to, a national initiative to produce a collaborative response to
coastal planning and climate change.

Again, this directly contradicts one of the key objectives attributed to Minister Stokes in November 2014 by the
Coastal Reform Objectives PPT which outlined that the Stage Two Coastal Reforms would:-

‘promote greater coflaboration between communities and councils in deciding how coastlines are to be
managed”
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Obviously, | would like this submission to constitute a formal submission on this process
Please advise whether | also need to formally lodge this through the “Have Your Say” link on the website

Kind Regards

lohn James

Level 7, 344 Queen Street
Brisbane Qld 4000

Mobile +61(0) 418 159 159
Telephone {07} 3211 3344
Facsimile (07) 3211 3355
james@RL57.com.au
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Mr P Holloway

Actirg General Manager
Byron Shire Council

PO Bok 218
MULLUMBIMBY NSV 2482

Dear Mr Holioway
Byron draft Local Environmental Plan 2012 - Certificate to exhibit draft Plan

. 8 writing in respense to your Section 64 submission dated 25 June 2012 and subsequent
correspondence, reguesting certification of Byron draft Local Envirenmenat Pian 2012, 1am
pleased to advise that | have endorsed the draft Plan for exhibition ard have attached the sectior

65 cerificate.

A$ an opinion has not been issued by Pariamentary Counsel that the plan may be legally made,
the Department has issued this certificate on the understanding that Council, when exhibiting the
draft LEP, makes it clear {o the public thal the draft Plan may be changed to satisfy legat drafling
requirements. Councll must also provide a plain English version of the Plan for exhibition

explairing what the Pian dces.

Please nate thet references to the particular sections of the Environmenial Planning and
Assessment Act 1679 (EP&A Act) in this letter relate to the previous plan making

provisions repealed on 1 July 2009.

Council is reminded to place the relevant State Environmental Planning Policies, any Regicnal
Environmental Plans (deemed SEPPs} and section 117 Directions that apply on exhibition with the

certified dra‘t Plan.

it has been identified that the draft Plan 1s inconsistent with the section 117 directions 1 1 Business
and Industrial Zones, 1.2 Rurel Zones. 1.3 Mining, Fetroleum Production end Extractive Industries.
1.5 Rural Lands, 3.2 Caravans and Mobite Home Parks and 5.3 Farmiand of Sfate and Regional
Significance and | have determined that the inconsistencies are justified as matters of minor

significance in each case.

Schedule 2 of the certificate includes conditions reguiring Council delete proposed clause 6.15 and
the Coastal Risk Planning Maps (arc make any consequential amendments) and amend the maps
by deleting the area zoned E2 which corresponds with the area affected by the Coastal Risk
Pianning Maps and designating these areas as “deferred matter’.

The reason for this condition is that as Indicated to Council by ietter from the Director General of 22
May 2012, the department prefers that no action be taken on coastal risk issues pending the
outcomes o' the Ministerial task force on improvements {0 ¢oastal planning policy and the possible

adoplion of a new coastal zone.

Bridge S1 Dffce  23.33 Bridge St Sydney NSW 000 GPD Box 39 Sydney NSW 2001 DX 22 Eydney
Teleprone' (02) 9228 611%  Facsimite (02) H278 61871 vVebsile planning.nev. gov.au



Further minor changes to the format of the LEP maps may be required to be undertaken by
Counci! after exhibition 1o ensure consistency with the Standard Technical Requirements for LEP
Maps Version 1.2 — March 2009. The Department’s Regional office can assist with this as

necessary.

it is important that community consultation on the draft plan engages key stakehoiders including
government agencies. 'n paricular landhoders whose zoning designations have been altered to
ar enviranmental zone should be consulted and made aware of the proposed changes. Adeguale
supporting information should be made available to these landholders to explain the proposed new
zores, land use permitted and the basis for establishing the zones.

Counci should ensure that any final draft plan and maps submitted to the Depariment following
community consuitation are consistent with the Act ana Reguiations. Council should also note that
the Dapaniment and Parliamentary Counsel may modify some local model clauses and your plan
may need to be amended accordingly. The Depariment’s Regional OFice can assist Council to
review the final plan before submission to the Minister

| would like to thank Council for progressing the draft LEP in a highly orofessional manner and ook
forward lo your ongaing cormmitrient to finalise this new pianaing instrument,

If you have any questians in ra:ation to this matter. please contact Jim Clark in the Departiment s
Grafon Office on (02) 65641 5604

Yours singerely

.f’ } '
ij«
Neil MgGaffm

Executive Director
Planning Operations

Enc. s6% Certificate. for Drafl Byron LEP 20127



John James

From: John James

Sent: Monday, February 8, 2016 8:27 AM

To: ‘coastal.reforms@environment.nsw.gov.au’

Cc 'Bruce.Coates@environment.nsw.gov.au’; 'Santina.Camroux@planning.nsw.gov.au'’;
marian.fitzgerald@environment.nsw.gov.au

Subject: FAKE PUBLIC CONSULTATION PERIOD

Attachments: NSW Coastal Management Manual - Using cost-benefit analysis to assess co...pdf;

SCopier16020306481.pdf

Dear Sir/Madam

| refer to my emailed submission dated 13 December 2015 outlining some significant shortcomings with the proposed
Public Consultation period

In the interim, | have encountered certain conduct by OEH representatives that further undermines any legitimacy to
the Pubiic Consultation period.

“Using Cost-Benefit Analysis to Assess Coastal Management Options: Guidance for Councils”

As you are aware there is a document entitled “Using Cost-Benefit Analysis to Assess Coastal Management Options:
Guidance for Councils” [“Draft OEH Guidelines"] which constitutes part of the Draft NSW Coastal Management
Manual which is currently on exhibition as part of the Stage 2 Coastal Reform Package.

The only copies of that document that | can locate are clearly marked: “CONSULTATION DRAFT” as per the attached
copy.

Stage 2 Coastal Reform Package
A powerpoint presentation entitled “Stage Two Coastal Reforms” presented by Marian Fitzgerald in July 2015
attributed Minister Stokes as outlining in November 2014 that:-

“We need to replace our current legisfative and policy settings with a modern, coherent coastal management
framework that is responsive fo current needs and future challenges”

More specifically, Minister Stokes was atiributed as identifying that the reforms should, inter alia:

« “deliver a modern and simpler legislative framework that minimises our exposure fo future risk and liability

» allow communities lo better manage the significant legacy of risk from past seltlement patterns by providing
better support for local decision making

o ecsfablish a more sustainable approach to funding and financing coastal management actions

+ be designed in collaboration with coastal councils

s promote greater collaboration befween communities and councils in deciding how coastlines are fo be
managed

It goes without saying that the Stage 2 Coastal Reform Package is a completely new regime of coastal management
legislation for NSW with new definitions for the coastal zone and an entirely different process for compilation of a
Coastal Management Program (compared to the current process relating to draft CZMPs)

Public Consultation Period

| attended the workshop relating to the Stage 2 Coastal Reform Package at Baliina at which Marian Fitzgerald,
Santina Camroux and Bruce Coates presented on 25 November 2015 where a number of documents were handed
out.

On page 5 of one of those documents entitied “Our future on the coast — Overview of the coastal management
reforms”, it is outlined:-

e “The elements of the reform refevant to the current consultation process” include *key efements of a draft
coastal management manual”



e "Have your say
The public consultation period is an important opportunity for the community to have their say on the reforms.
We want to know whether we have the balance right and whether we could improve the draft framework.

The Coastal reforms: our future on the coast consultation page at www haveyoursay.nsw.gov.au enables you
o make a submission on the reforms, ask a question or get further information.

We are seeking your feedback on the elements of the reforms that are currently on exhibition:-

key elements of a draft coastal management manual.”

The public consultation period is ailegedly open until 29 February 2016.

Meeting Minutes & Addendum - OEH Handout CBA Comments
| became aware of these documents {copy attached) when they were posted on the Byron Shire Council website late
last week as part of the Agenda for the next Council Meeting.

One of those documents is an Addendum that | understand was prepared by Miaden Kovacs, the Chief Economist of
OEH and the other is a Minute of a Meeting between representatives of OEH (Phil Watson, Mladen Kovacs & Ben
Fitzgibbon}, Byron Shire Council and its consultants.

The highlighted sections of these attached documents make a number of references to the Draft OEH Guidelines as
the basis for asserting that the Cost Benefit Analysis prepared for Byron Shire Councit in furtherance of the
compilation of a draft CZMP under the existing legislation “contains a number of key errors that affect the size and
ranking of benefit cost ratios (BCR'’s} associated with the proposed options”

The Addendum tabled re-calculated benefit cost ratios (BCRs) as agenda items for highlighting these key errors
explained as follows:- “The benefit cost ratios (BCRs) for coastal management options presented in the original CBA
have been re-calculated correcting for data and calculation errors and any assumptions that were inconsistent with
the OEH guidelines for CBA in relation to coastal risk”

There can be little dispute that OEH has sought to apply the Draft OEH Guidelines relevant to the Stage 2 Coastal
Reform Package {which are still, almost two months later, subject to the public consultation period) to the process of
preparation of a draft CZMP under the current, and entirely different regime of coastal management legislation.

Fake Consultation Period

Given OEH has already sought to apply the Draft OEH Guidelines, it seems a reasonable conclusion that OEH never
really intended to seek any public comment on the Stage 2 Coastal Reform Package in its entirety and that OEH had
pre-determined the implementation of the Stage 2 Coastal Reform Package, as is, without regard to the legislative
and parliamentary processes by which new statutory frameworks are normally enacted within NSW.

These are matters of very serious concern which undermine the legitimacy of the enactment of the entire Stage 2
Coastal Refrom Package and contradict many of the representations personally made by the presenters at the
workshop | attended.

Kind Regards

lohn James

tevel 7, 344 Queen Street
Brisbane Qid 4000

Mobile +61{0) 418 159 159
Telephone (07} 3211 3344
Facsimile (07} 3211 3355
jlames@RL57.com.au
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John James

lLevel 7, 344 (tueen Street
Brisbane Qid 4000

Mobile +61(0) 418 159 159
Telephone {07) 32113344
Facsimile {07) 3211 3355
jjames@RL57.com.au

JAMESST




BYRON SHIRE COURNCIL
STAFF REPORTS - SUSTAINABLE ENVIRONMENT AND ECONOMY 13.10 - ATTACHMENT 1

Addendum - OEH Handout CBA Comments

BYRON BAY Coastal Erosicn Mitigation CBA - preliminary comments

A review by OEH has identified a number of major errors and issues in the Cost-benefit Analysis
prepared in association with the Coastal Managermen!t Hazard Study ~ Byron Bay Embayment
prepared for Byron Bay Councit (hereafter “the CBA"). Errors and issues have been broken dewn into
4 main categories: use of erroneous data and / or assumplions, over-estimation of property values,
insufficient scoping of tourism impacits, and costing of works.

1. Use of erroneous data and / or assumptions
The bensf} '
be |
inc the OEH guidelines for CBA in relation
corrected are llsted below:

nied in the original CBA have
sumpilons that were -
. Errors thal have been

1. Planning and assessment horizon has heen set at 35 years'fer all Options (was previously 36
years for Option 6) [minor change in BCR of Option 6 only]

2. Oplion 2 (Retreat) includes the cost of repairing a breach of Belongll Spit (annuat cost of
$180,000 based on tolal cost of repair of $1 million and breach event assoc:ated with 1in 5 ARI)
in every year of the 35 year planning horizon, except Year 1. :

We have reversed this situation such that & breach of Belongil Spit would be repaued if it were to
oceur in Year 1. Any breach occurring afler Year 1 would not be repaired, given that property

damages have afready been wrilten do d there wouid be no requirement to maintain access
to affected dwellings.

[Note that we do not consider that this scenan of :mm__ iate retreéi;__"_..represents an economically
efficient Re!reai strategy. but ha\{e enlered costs and b its consistent with an “immediate retreat”

“For the purposes of this assess
option |s :he value of as'

4. Estimated properly impacts have been halved tc account for 50% non-owner occupied
properties. For non-owner occupied properties impacts are either exterr:al to the CBA reference
population, and / or likely to be offset by price effects in other (non-impacted} rental properties.

The figure of 50% was taken from reported home ownership status for the 3 relevant SA1s
(smalest possible statistical areas) in the most receni Census data.

5. Tourist visilation expendituse {*Tourvis”) entered intc spreadsheet calculations does not account
for the proportion of Byron lourists who visit the beach (although it appears from Tabie 11 of the
original version of the CBA that it was the consullant’s intention to account for this porlion of
tourists and that this is a transcription error).

! Using Cost-benelit Analysis 1o Assess Coastal Management Options: Guidance for Councils - draft report submitted
by OEH to NSW treasury for review
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Tounst expenditure has been reduced to 0.3 x the original value to represent only producer
surplus portion {0.3 has been used as the parameter as an oulcome of discussions with D#1)

The originaf CBA estimated tourism impacts "when [she beach is] eroded” (as labelled in
spreadsheet comments} accruing 16 83% of the relevant 1ourist populzation. This figure was
caiculated on the basis of research into bkely rates of beach substitution, However, we consider
that the substitution rates have been {unintentionally?) misapplied:

The effect of erosion on the 83% of tourists who are willing to substitute beaches is likely to be
minimal (these tourists are likely to incur only a smail additional travel costf). Economic impacts
from reduced tourism participation (i.e reduced tourism expenditure) will only arise from the 17%
of tourisis who are unwitling to substitute beaches. We have recalculated loss of jourism
expenditure accordingly.

[Note that additional impacts on tourist experience (*when (beach is) not eroded” in the consultant’s
spreadsheel note) are still calcutated to account for the entire tourist relevant tourist populaticn {those

that
8.

1G.

Amended BCRs are provided in Table _1'.
Table t: BCRs from CBA with

use Belongil).]

Tourism calculations assume that beach widih remains constant under the ‘status quo’.
However, current retreat of the Belongil Beach site suggesis that further loss of the beach in
future years is a more likely scenario. We model a constant rate of beach loss down 1o 10% over
the 35 year planning period {which accounts for the fact that much of public Jand access is lkely
to be lost over thal period). We note that altering this assumption to reflect a sttuation where 50%
of access is retained al year 35 has only a minor gffect on the outcomes dlspiayed in Table 1.

Touris! benelits have been assumed 10 commence un Year 1 for all Options (thxs was previously
inconsistent amongst Options)

We consider that resident recreation values have already been captured in resident house
values, so including additional values for this field represents double counting. Ever if this were
not the case, we assume thal mosl ressdents would substitite for anolher beach, incurring only
minor travel costs. :

'arroneaus aéSumptions corrected™”

w

Groyne Seawail
Nuurlshmenl

»

tnd Control Seawall
Noarishment

w

End control Seawall

no Nourishment 0 -8.94 CLh €.70
T R .

management SRS -16.02 HER] 0.56

** Note “uplill factor” of 14% {see 2B below} has aisc been removed lor calculation ol figures in Table 1.

" This assumes no effects of beath crowding at other sites see Section 3 fou full discussion

5}

Attachments 4 February 2016

page 331



BYRON SHIRE COUNCIL
STAFF REPORTS - SUSTAINABLE ENVIRONMENT AND ECONOMY 13.10 - ATTACHMENT 1

2. Over-estimation of property vatues

tn addition to correcting for errors and inconsistencies with OEH guidelines, we have identilied
additional errors relating to the over-estimation of propenty values. However, a fack of clarity around
methods employed in the CBA and have precluded definitive cotrection of property estimation errors®.
We believe over-estimation of properly vatues arises from a number of sources:

A, An alternative propesty valuation by the Centre for international Economics (CIiE} found that
an the unimproved property value of affecled properties is likely to be around $60M
(compared with $108.7M used in the CBA)

B. The property “uplifi factor” of 150% that has been appled 1o account tor differences in
unimproved vs. market values is problematic for tbwo reasons:

First, an independert assessmenl by CIE idicates an uplift facior of 129% would be more
appropriate for wateriront properties in Byron Bay (those within 110m of the coast)

Second, the consultant has applied the uplift factor 10 alf impacled properties, regardiess of
whether they are improved or unimproved. This is patticularly problematic given that the
uplift factor appears o have been calculated from sales of improved properties only, and
that ~75% of propenrties likely to be immediately affected by erosion are unimproved {from
figures contamned in the associated UNSW / WHL report),

C. The one-off property "upift factor” associated wilh an increase of properly values in
response to proteclive structures appears unwarranied, Prices in the affected Belongil
region appear to have retained yalue equivalent to other waterfront Byron properties (from
CIE figures described above). Moreover, it would be difficult to ascribe any recent decline in
property vatue to the risk of erosion — particularly given other substantive changes relating
to the regulation of hotiday letting within the Byron LGA.

Table 2 presemts amended :

e  pr operlyr"ii_alqgs é;e '(I:-brr_e_cte_d for low- and tigh-range over-
estimation of property values, i T

Groyne Seawall
Nourishment

W

£nd Control Seawal!
Noutishment

End control Seawali
no Nourishment

Adaptive
management

*To date, GEH has not been given actess e propenty vatue data of Monte-Carlo mudelhng that has been used to
inform propertly valuations for full review
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3. insufficient scoping of tourism impacts

The scoping of tourism values in the CBA is very limited. and fails to accoun! for any potential
reduction in beach-based tourism vaives that might arise in association with amenity impacts or
changing surf condilions.

We have underiaken a sensilivity analysis o simulate potential loss of consumer surpius from
changed amenity in association with coastal erosion and / or builf structures. We tested for loss of
consumer surplus ranging from 2.5 1o 15%.

We also consider that additional efforls should be made to account for potential impacts of the
proposed Options on local surling conditions. We note tha! the consultant mentions in his report that
surfers have a relatively high WTF {or improved surf conditions. He also notes that only 1.3% of the
genera! population surfs (althaugh raies of participation in coastal areas is likely {o be higher}, and
that the nature of change in surf conditions (improved vs. diminished} is unknown.

We believe a number of other factors to be salen:

» The beach-use survey undertaken by Umwelt as part this project indicates that 43% of Byron
beach users are surfers

« Belongitis one of the 1op four iconic surf breaks of the Byron region

= Surf breaks are unlikely 1o be easily substitutable — different breaks appeat to different skill
levels, are available under ditferent weather conditions, ang Byron surfers already report

crowding as & major issue. :
Effects on surfers are likely to comprise a major component

further investigation.

j_hé overall tourism impact and require

impacts associated with

Tabie 3 shows the results of sensitivity analysis of ppt_emial tourisn
aliernative managemaent options. (RS k

Table 3: BCRs arising from Séhéi(ivily__analysis o.f_pslenti_gf'i'rnﬁa__g_ts_pn beach-based tourism values

Groyne Seawal!
Nourishment

_ TtndContral
-4 Seawall
Nourishment TR 0.53 0.44 067

s £nd control Seawall
ne Nourishment Lbh 0.66 0.61 0.69

1 Adaptrve
franagement : TR 0.53 0.51 . G.56
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Meeting minutes

Byron CBA Workshop 2
8 December 2015

Workshop time: 11.00 -17.00 (EST)
Location: Bonrd Universily. Goid Coast

Meeting atiendees:

Shannon Burt (BSC), Sharyn French {BSC), Catherine Knigh! (BSC), James Carlgy (WRL), Dave
Anning (sub consultant GCCM), Miaden Kovac {OEH), Elizabeth Heagney (OEH), Phil Watson
{OEH)}, Ben Fitzgibbon (OEH)

Chair: Shannon Burt

Agenda Items:

No. | “Agenda ltem

Openmg remarks by Mladen Kovac (OEH Chlef Econormst)
+ CBAs are difficult and challenging. i,
* Some elements of Byron s CBA exceeds what other councils have done and in
some respects it is the mos! comprehensrve so lar - but it contains a number of
key emors thal affect the stze and rankmg of bene!sl cost ratios (BCRs) associated
with the proposed options =,

+ BCRsf is CBA are extremely sensmve to key assumphans

CBA: = »
0} Cm.mctl has requested a part:cular focus on Table 1 of the OEH CBA review advice
as a baseline for th dlscusslon :

With e!eren(.e lo the n mbered pomts in the OEH Handout {see Addendum}, under the flrst
main poml (1) ‘Use ol erroneous data and assumptions’. it was notedfagreed:

#1: Minor 1mpacl F'iannmg and assessment horizon 35 years (Options 110 8), 36 years
{Option & only). Agreed | amend ergr.

#2: Minor impact. Option 2 (retreat) includes annual breach repair of $180,000 in every year :
excep! year 1 ($1M total cost of repair, 110 5 year ARI). Agreed breach repair 1o continue
until property values o the north drop below the value of repair.

Note also thal status quo situation has changed since the latest version of the CBA due lo
recently constructed works at Manfred St.

#3: Mosl significant impact. Property value losses due to wall removat under Option 2
{Retreat) have been entered as tolal rather than marginal values relative to the Status Quo.
Agreed to correct. Application of marginal values to status quo. Note two possible
permutations {o the status quo, minimal property losses vs grealer propery losses.

Nate that as this error applied only 1o a single option (Retreal) it has a major eflect on the
ranking of different opticns in the originat CBA.
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#4: Significant impacl. Non-owner occupied porlion of properbes is 50%, as based on most
recent ABS census data. Property impacts have been halved to account for 50% non-owner |
occupied properties, Council suggested sensilivily testing based on two scenarios [50% !
delines for CBAs require.an LGA .
£4).

#5: Minor imipact. Tourist visitation expenditure ("Tourvis") does not account lor proportion
of Byron tourists who visit the beach, transcription error at Tabie 3 of CBA. Agreed lo
amend error.

#6: Moderate impact. Tourist expenditure has been reduced to 0.3 x the original value to
represent only producer surplus porticn. Note Draft CB C{Jasta! Guidelines, November
20158 regardmg producer surplus. ;

#7. Minor impact. The effect of erosion on tourists and visilation 1o beaches can be
caiculated in a number of ways. Agree to run with consultant’s figures given that the impact
on BCRs is minor {especially in light of correclions made at #6),

#8: Minor impaci. Tourism calculations shb:u'.ld account for diminfshing beach width under
the status quo. Technically agree with adjustmem to Status Quo Optlon

#8: Minor impact. Tourist benefit assumed to commence in year 1 for all Opuons
inconsistent. Agree with year 1 for all optuons {or 1 year after works for adaptive
management or other staged works) :

#10: Minor impact. Agree with consu!tanl tha! resident recreatuon values have been
captured in resident house values for on!y a subset ol’ Bymn Shire residents. Agree with
consultant’s approach S

NB Tabie 1 flgures also refiect removal by OEH of the one-off property uplift factor {14%
reverse premium) from property values. Refer 2(c) of OEH handout. The applicalion of the
14% upllﬂ factor is not considered relevant 1o the Byron context (unless it can be proved

jise thraugh anaiys:s of housmg daia or other suitable method)

{ii) Clarify what the dala source was (for relevant analyses) and how it was treated in
the analysns

Detailed at (i)__and Addend]_jfm where relevant for the DEH analysis.

{b} Identifying fiwhere alternate approaches are suitable on the basis of new
information prowded by council in relation to property values or other data not yet
seen by OEH: :

{i} Property values

Valuer General figures used for property land valuation, plus house cost {Rawlinsons
Australian Construction Handbonk, building footprint). Agreement with approach, a non-
issue.

Ciarification that property 'uplift factor’ of 150% not used by consultants in CBA analysis,
only used in reporl commentary as a guide. This is separate to the one-off uplift factor (14.1
% reverse premium) es a market response o engineered protection being implemented that
the OEH removed from Table 1 from property values.

Average annual damages calculated based on probabilistic assessmen! of planned retreat,
1 Monte Carlo simulations, AAD did not take into account 20 m trigger for retreat from
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“No. Agenda item B

erosion escarpment. Losses for buiidings occurred when erosion escarpment reached
structure |, losses for land were caiculated to the edge of erosion escarpment.

(i) Breach of Manired Street

Refer Appendix J of report for concepl of breach and treatment under Planned Retreat,
based on 2012 phologrammelry, dune (seawalis removed} breached in a 5 year ARl storm
erosion event. Assume 1 major repair over CBA period ($1M), equates to $180,000 each
year. Note comments under agenda item 1a {i) #2 above.

(i)  Other

n/a
{c} Presenting CBA sensitivity to key parameters reiatmg to tourism & property
effects and discuss implications.

Sensitivity to property values

With reference 1o the second main point {2}_‘Over-estimation of property values’, at the
OEH Handoul {Addendum), it was noted/agreed by parlicipants:

b}(i). Agreed, nop-issue.
llants in CBA analysis, only used in

#2a: Property valualion data from CIE clarified, refgr
#2b: Property ‘uplift factor’ of 150 % not used by con
report commentary as a guide. Agreed non- issue.
#2c: One-off property upiift factor’ assocraled with incre| se of properly velues in response {0
| protective siructures been removed from th H BCRs in Table 1, refer note at 1{L)(i)

As per #2a and #2b the pfopeny value sensmwty analySJS, Table 2 in OEH advice, s no
ionger necessary.
Sensitivity to tounsm values

With, reference o the !hnrd

point (3} at the OEH Handout (Addendum), it was
no!edlagreed by pamc:pants M

ﬁ3 There are a range of tounsm smpacts beyond beach width and access, {or example
potential loss of producer surpius as a resull of changed amenity from coastai erosion
and/or built structures, for example surfing impacts. Given sensitivity, as per Table 3, OEH
suggest furthar mvest:gahon and analysis.

2 | Discuss applacatlon f_CBA to coastal management options, with particular focus
Of:
a. Scoping and seiactlon of coastal management options
i.  Staging of works through time
+  Engineering options
¢+ Retreat
¢« Adaptive Strategy

(i) Staging of works through time - Engineering options:

Al engineering works wilt be staged and timing of works will affect ecenomic analysis.

Staging of works through time - Retreat:

| Discussion around two retreat options: active removal of ali seawalls upfront (in year 1

[0}
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under current Oplion) and passive removal of seawalis {{ailure through nalural physical
processes) - up front ‘aclive removal of seawalis’ and associated cost in year 1, may affect
results. noted for further consideration as per a sensitivity analysis.

1 Slaging of works through lime - Adaplive Stralegy:
Under an adaplive approach, timeframes for stages somewhat unknown and dependent on

outcomes / performance of former stages but an assumed staged timing has been
developed and documented in CBA.

| Uncentainty surrounding major cost components, direction of BCRs by applying sensftivity
assumptions:

Sand Nourishment
Acknowledged this is a critically sensitive component. OEH expressed serious doubts aboul
feasibility of the sand nourishment options proposed.

Two costings within the CBA - large and mmor scale nounshmem there is also a no
nourishment’ Option. E

CBA may benelit with an adapiive oplion walh no nourishment, noling thal Coastal
Protection Act 1973 (CP Act) requires CZMPg o make provision for protecting and
preserving beach amenity and managing assgtiated impacts for proposed construction of
coasial protection works, refer CF‘ Act 55(0}(1]

ti)yUnceriainly surrounding major cost componenls g
=  Display the dlrecluon of the BCR ratios by applying sensitivity assumptions.
»  Engineering cosls may change from estimales, consultant noted 15%
contingency is common engmeenng pracnce. ‘but 20% contingency built into
flgures for this project : :

‘3 Concluding d:scuss:on and where to from here o o ‘

' "Mxnutes to be dlstnbuted o Bllendeas for confrrmatlon

Dlscp_ssuon was very beneficial, many :ssues essociated with the CBA, as prepared by the
consultants, and the OEH review‘p_f the CBA, were clarified.

4 : Seek conﬁrma_t_ion of Miﬁ:}tes
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John James

From: John James

Sent: Tuesday, 16 February 2016 4.06 PM

To: ‘coastal reforms@environment.nsw.gov.au'
Subject: Where is the mapping?

Dear SirfMadam

| refer to my emails of 13 December 2015 and 8 February 2016 and note that | have not received a substantive
response to the very serious concerns raised in those emails.

| have also not received an QEH PD Coastal Reform update email since Christmas Eve.

| attended the Ballina workshop afternoon session for coastal managers on 25 November (at which Marian Fitzgerald,
Santina Camroux & Bruce Coates from OQEH/Planning each presented) in my capacity as a member of the Byron
Shire Council PRG for its draft CZMP.

| would like to address the representations made by the presenters at the workshop about the availability of mapping
during the consultation period in response to the consternation voiced by a number of attendees about mapping not

being available,

My recollection is that it was promised that the mapping would be out In January; in fact it was intended for three
versions of mapping fo be released and feedback was sought on which version should be adopted.

There is less than two weeks left in the schaduled consultation period.
As | understand things, there is stili no mapping available.

Obviously, this reality directly contradicts the representations made at the workshop, which also paints a different light
on a number of the other representations made by the presenters at the workshop.

Is the mapping being deliberately concealed from the public during the consultation period?

Can | ask you how you expect people to make submissions without any mapping being available?

The deadline for submissions must be postponed until the public has had reasonable access to the proposed maps of
the four new management areas.

Kind Regards

lohn James

Level 7, 344 Queen Street
Brisbane Gld 4000

Mobile +61(0) 418 159 159
Telephone {07}3211 3344
Facsimile (07) 3211 335%
Hames@RL57.com.au

JAMESSY

BRICKWORKS




Our understanding of the science underpinning climate change is constantly evolving.

The timing of its impacts on coastal processes are largely speculative - the effects of climate change
are potentiaily uncertain and varizble and not expected until forty, fifty or even one hundred years into
the future,

When the life of most planning instruments is only 10 years, the challenge for policymakers i to come
up with a sensible approach, which acknowledges the present level of information, is flexible enough
to adapt to changes in information, encourages resilience and adaptability to enable existing coastal
communities to grow, yet balances costs to future generations against the economic need to facilitate
appropriate coastal development

If the foregoing paragraph accurately summarises what should be aims of any current coastal
management legislative regime, then | am sorry to say NSW’'s Stage Two Coastal Reforms can
only be described as an epic failure on afl counts.

| strongly object to the Stage 2 Coastal Reforms for the reasons cutlined below.
A. FAILURE {N DUE PROCESS - PUBLIC CONSULTATION PERIOD

| refer to my earlier emailed submissions on 13 December 2015 and 3 & 16 February 2016 which
highlighted some significant shorcomings with the proposed Public Consultation Period (copies
attached)

i have received legal advice that the shoricomings inherent in the Public Consultation Period are of
such a serious nature that the enactment of the Stage Two Coastal Reforms ['reforms”] could be
susceptible to legal challenge in due course, and | reserve my rights in that regard. In this regard,
please note that | have only adopted the phrase “Public Consultation Pericd” within this submission
for ease of reference, and assert that Public Consultation Period has a number of fundamental
deficiencies which do not enable the process attempted by the Governmeni to constitute a lawfully
valid Public Consultation Period,

| note that no-one sought to substantially address the fundamentat shortcomings identified in my
previous submissions and that | never received any substantive response from OEH during the Public
Consultation Period.

Instead, | received the NSW Coastal Management Reforms Newsletter - Edition 2 two business days
before the close of the “Public Consultation Period” in which it was noted:-

“In response o early feedback, the NSW Government has decided to exhibit the full draft Coastal
Management State Environment Planning Policy (SEPP), including the maps of the coastal
managerment aréas, separalely in the coming months for public consultation. Prior o exhibition of the
draft SEPP, the NSW Government will also consult with coastal councils to ensure that mapping
aspects of the reforms are developed using local information and knowledge.

Future public consultation on a full draft of the SEPP and maps of the coastal management areas will
occur in the coming months. The government wifl not finalise the coastal reforms until the second
stage of public consultation is completed.”

The problems of failing to exhibit the mapping (which informs the draft iegislation, the SEPP
Statement of Effect and the Manual) and failing to consuit with Councils with respect to those
materials, until after the relevant Public Consuitation Period has closed {as corroboraied by the
meeting papers disclosed by many NSW Councils to the public on their websites) are fatal legal flaws.

The Government's position is further compromised because these fallings were direct contradictions
of very clear representations made by OEH representatives at the workshops heid in November 2015.

Inexplicably, the Government has elected to publicly admit to some of the legal failings in the Public
Consultation Period in the above mentioned newsletter, yet proposed a revised procedure that does
not cure those legal deficiencies in process.

The proper lawful approach would have been to simply extend the entire consultation period.



B. BIAS TOWARDS RETREAT

The now Minister Stokes has told the NSW Parliament the following:-

"It is ironic that one of the fundamental causes of the erosion problems at Belongil Spit, which lies at
the heart of this legislation, is the car park developed on the beach by the Department of Public
Works and Services.

There is nothing planned about refreal that expropriates people’s homes without recourse or
assistance. Planned retreat without anywhere to go is surrender by another name.

The reality of an ambulalory coastline and of coastal storms and erosion are nol reasons 10
completely sterilise the development potential of coastal land, nor is uncertainty about the impact of a
changing climate on sea levels aiways a reason fo stop residents protecting their homes while aiso
preventing them from making any improvements to their properties, forcing retreat when it is not the
only option” [2010 Speech]

“The reality of an ambulatory coastiine and of coastal storms and ercsion are not reasons {o
completsly sterilise the development potential of coastal land, nor is unceriainty about the impact of a
changing climate on sea levels always a reason to stop residents protecting their homes while also
preventing them from making any improvements lo their properties, forcing retreat when it is not the
only option.

It may well bo that coastal hazards, amplified by rising sea fevels, render some coastal properties
uitimately loo vulnerable or 00 expensive to protect. Local and State governments histcrically have
stepped in lo purchase such properties, as Warringah Council has done in the case of certain
properties at Collaroy, and as the State Government did in the case of the hamilet of Sheltering Palms
on the far North Coast. But a policy that uses uncertainty over climate change as a reason 10 make
notations on conveyancing documents that reduces property values and facilitates emergency works
that are too small to provide any benefit in an emergency was never going to work.” [2012 Speech]

The now Minister appears to be absolutely helt bent on ensuring that “retreat” is the only solution
practically available pursuant to the reforms because the reforms:

(a) Do not facilitate the use of modern coastal engineering techniques

There is, by statutory compulsion, an obligation to adopt as coastal management
strategies “in the first instance and wherever possible” - natural defences such as
sand dunes, vegetation and wetlands. Only if these prove insufficient can other
action be taken.

This is sheer lunacy particularly given the serious restrictions on the types and quality
of sand that is permissible in these applications, and the very limited sources from
which such sand can be accessed given the limitations imposed by legislation,
guidelines and other rules issued by the three levels of government and government
authorities such as the Marine Park Authority,

Sand nourishment is an extremely expensive solution in NSW vs other States
because there are very strict confrols with respect to composition, sediment size and
a number of other criteria.

Councils will be at serious risk of losing the “good faith” defence if they do not
implement “retreat” as the first mandatory response {o every single erosion hazard,
whatever the cause {natural or man-made)

{B) Abolish the emergency protection measures
As noted in the extracted speeches above, even the now Minister acknowledges the
current emergency protection provisions to be completely useless in practice. | have
been responsible for submissions in 2010 and 2012 documenting the shortcomings.

it is little wander no-one has used these emergency protection measures to date



{c}

{d)

{e)

Contain twelve Objects of the reforms which are prescribed to be conjunctive

This very long wish list set out in Section 3 is drafted so that each of the twelve limbs
is separated by the word "and”.

Accordingly, this has been designed to be a big impediment to anyone trying to do
coastal protection work as it wouid be practically impossible for any coastal
management policy to be consistent with all twelve objects.

Prescribe a henchmark for permanent protection that is far too rigid and
inflextble, and impossible to achieve in practice

For instance, the test for permanent protection in a coastal vulnerability area pursuant
Section 7 requires the avoiding of any adverse impacts on adjoining land, resources
or assets. How is that practically possible?

itis clear that the legisiation gives no flexibility at ali to Council. They can only do
protection works if they avoid adverse impacts and provide for the restoration of a
beach or land adjacent to the beach of any increased erosion. Even if they can do
this they stil have to satisfy all of the objects that are in Section 3.

As mentioned above, sand nourishment is not a practical or cost effective option to
ameliorate the downstream impacts of protection works in NSW.

Again, Councils will be at rigk losing the "good faith” defence if they allow any
protection which has any adverse impacts on adjoining land, resources or assets.

This legisiation is a long way away from a flexible community based approach
empowering Coungcils to protect their established coastal communities (or parts
thereof) as long as any adverse impacts are offset by benefits to the community
elsewhere,

For instance, a three hundred metre rock wall may have some immediate adverse
downstream effects; however, these might well be offset as part of a coastal planning
policy that aiso preserves the next 20 kitometres of coastiine in its pristine condition,

This principle of “environmental offset” is used in other facets of planning and
environmental regulation and in other jurisdictions both within Australia and abroad.

Why should NSW Councils be deprived of this type of flexibility in coastal planning?

Absorb so much capital cost In the mandatory first round defences, there will
be no funds left for effective protective solutions

As mentioned previously, the mandatory first round natural defences such as sand
dunes, vegetation and wetlands will be exceedingly expensive solutions particutarty
because of the stringent controls over the type, composition and size of sand.

There is no doubt these mandatory first round defences will be an abject failure in a
high proportion of applications. In this regard, the reforms will be responsible for a
massive waste of money.

Critically, once a large amount of money has been wasted on the impractical
mandatory first round defence, where will the money come from to implement some
sensible protective measures? There will simply be no round 2 in most instances.

The reforms pre-suppose that private citizens and Councils have unlimited funds at
their disposal to devote to a cascading fist of management options. What a joke!

Even OEH representatives openly joke about how few funds are currently available to
be applied to the implementation of coastal management solutions {(as opposed to
planning). There is litile evidence this equation will change under the reforms.



C. OEH CONFIRMATION OF BIAS WITHIN REFORMS TOWARDS RETREAT

if there was any doubt as {o this deliberate intention on the part of Government & OEH, the Senior
Coastal Engineer at OEH Peter Evans addressed a meeting of Gosford Council's Coast & Catchment
Commitlee on 2 February 2018 and stated:-

"The Minister has advised that ANY State funding will be for the planning and implementation
of Planned Refreat, not protection works. The State will not fund protection works”.

D. FAILURE TO OBTAIN LEGAL ADVICE OR BUDGET FOR COSTS OF RETREAT

Whiist the reforms are biased favotrring “retreat” policies, there is no evidence that the Government
has oblained legal advice on the likely legal impediments to the implementation of “retreat” in existing
coastal communities, nor whether it has budgeted for the likely costs.

The Government & OEH will be very embarrassed should the reforms flounder when enacted
because it proves legally impossible to practically implement "retreat” policies or when it discovers
that the real cost of implementation exponentially exceeds the expectations of ifs proponents.

E. FAILURE TO COLLABORATE WITH COUNCILS

A PowerPoint presentation entifled “Stage Two Coastal Reforms” presented by Marian Fitzgerald in
July 2015 [“Coastal Reform Objectives PPT"] atiributed Minister Stokes as outlining in November
2014 that:-

“We need to replace our current legislative and policy settings with a modern, coherent
coastal management framework that is responsive to current needs and future challenges”

More specifically, Minister Stokes was aitributed as identifying that the reforms should, inter alia:
» e designed in collaboration with coastal councils
s promole greater collaboration between communities and councils in deciding how coastiines
are fo be managed

As mentioned above, the meeting papers prepared by staff for many NSW Councils (publicly
accessible on their websites) opine that there has been no consultation undertaken by OEH with
Councils in relation to the reforms, Rather inexplicably, ali of these meeting papers also complain that
there has been no consultation with those Councils regarding the mapping that OEH representatives
promised would be available during the Public Consultation Period at the workshops.

For the reasons outlined earlier and in the attached submissions previously lodged, the Public
Consultation Period is flawed. There has been minimal consultation with the public; inexplicably, there
was not even a workshop held in the Central Coast region. If the Government cannot even get the
Public Consultation Pericd right, what expectation do the public have for any effective future
collaboration with Councils and the community in relation o actual coastal planning policies?

The reforms, in their current state, do not deliver on either of these fundamental underlying objectives
aftributed to Minister Siokes.

F. BIAS PITTING ADJACENT COUNCILS AGAINST EACH OTHER

Not only has there been no collaboration with local government, the reforms do not implement any
changes which would further encourage Councifs to collaborate and work with each other. In fact,
many of the mechanisms contained within the reforms will be biased towards solutions which will
inevitably see Councils in conflict with each other.

A good example is the cost benefit analysis paper which purports to provide guidelines o Councils as
to how to evaluate the cost benefit of coastal management options. This is an ill-conceived and flawed
document in many respects.

it is important to remember than many LGA boundaries are established based on geographical
landmarks such as river mouths, headlands etc, many of which constilute coastal erosion hazards.



The guidance provided in these reforms is that Councils should only account for iosses and benefits
within the L GA boundaries when preparing a cost benefit analysis paper.

Since OEH has dictated that losses accruing to land, resources and assets oulside the LGA are not to
be accounted for in the cost benefit analysis paper, any cost benefit analysis prepared in accordance
with OEH guidelines will be biased towards solutions which cause downstream erosion issues to land,
resources and assets situated in the adjacent EGA.

On this basis, Councils will be forced to seriously consider implementing coastal management
solutions such as the Tweed River Headwallls which cause very severe downstream erosion probiems
outside their LGA notwithstanding those pariicular protection works ended up costing the NSW State
hundreds of millions of dollars in compensation and on-going sand by-passing solutions.

Again, Councils will be at risk of losing the "good faith® defence if they do not prepare the cost benefit
analysis paper striclly in accordance with OEH guidelines, and strictly foliow the results of that cost
benefit analysis paper notwithstanding these OEH guidelines are "allegedily” not mandatory.

This is wishful thinking. As noted in the attached submission lodged 3 February 2016, OEH has
already been caught trying to force the appiication of these OEH Guidelines relevant to the Stage 2
Coastal Reform Package (and only one month into the public consultation period) to the preparation
of a draft CZMP under the current, and entirely different regime of coastal management legislation.

The OEH representative threatened Byron Shire Council that OEH would ensure that no funding
would be available to the Council unless they strictly applied these OEH Guidelines.

G. FAILURE TO COLLABORATYE WITH FEDERAL GOVERNMENT

As noted in my submission dated 3 February 2016, the Government & OEH have failed to consult
and/or collaborate with the Federal Government with respect to the reforms which:-

= lgnore the recommendations of the Productivity Commission {particularly Recommendation
11.1)

+ Are sought to be enacted in advance of, and in isolation to, a national initiative to produce a
collaborative response to coastal planning and climate change announced by the Federal
Environment Minister Greg Hunt on 1 November 2015 af a UN climate conference.

The coastal planning community is a small world in NSW, even Australia. It is clear that bath the
Government and OEH had advance notice of this Federal Government initiative many months ahead
of the announcement (1 understand there was a session devoted to this initiative at the last coastal
planning conference), yet chose to deliberately proceed with the reforms with a cavalier disregard for
the Federal Government initiative.

This represents yel another failing of Minister Stokes to live up to the objectives he subjected the
government to in November 2014 in the Coastal Reform Ohjectives PPT which outlined that the Stage
Two Coastal Reforms would:-

"promote greater collaboration between communities and councils in deciding how coastliines
are to be managed”
H. FINISHING FRANK SARTOR’S POLICY OF ABROGATION OF POWER TO COUNCILS

The reforms perfect Frank Sartor's attempts in the dying days of a corrupt Labour government (reliant
on Green support) to abrogate control of coastat management from the State to Councils.

Inexplicably, the reforms are now introduced by a Liberal Government who opposed Sartor's changes
to the Coastal Protection Act in 2010 by giving that legisiation the moniker "Coastal Destruction Act”
as they perceived Sartor's sole motivation was to strip the incoming Liberal Minister of these powers.

Because of the vagaries of local government politics and the varying politicat and economic
allegiances from Council to Council, it is imperative for the State to safeguard that a2 uniform policy of



coastal management be implemented through NSW. The Minister should retain ultimate control over
whether a Coastal Management Plan should be put in place or revoked.

A Minister has to consent or not consent to other planning instruments, such as LEP’s,

Sea level rise and coastal erosion are giobal issues. At the same time Minister Hunt is telling the
United Nations he is hopeful of implementing uniform national standards and mapping in 2017, the
NSW Government proposes abrogating power back to Councils. This is foolhardy policy.

. ECONOMIC SUICIDE ON SO MANY LEVELS

Coastal protection is a serious issue for the economic well-bging of NSW.

State interests of housing supply and diversity, liveable communities, tourism, construetion and
development all support the desire for increased density around existing infrastructure/employment
opportunities. Those state interests should be balanced against, not overridden, by a fear of coastal
hazards. Pushing development away from existing infrastructure and employment centres will simply
transfer infrastructure costs from one point to another, by reducing reliance on existing infrastructure.

Because most coastal hazards are potentially several decades away, significant economic benefits
may be lost in the interim, if overly restrictive coastal planning policies are introduced now.

This reform package poses a threat to the property of this State, the economic prosperity of its
communities and small business, infrastructure and {further investment in NSW.

The National Assessment prepared for the Australian Government assessed that:

{i} between 44,000 and 68,000 residential buildings may be at risk from sea level rise in
NSW with a replacement value of $14-$20 billion;

{ii) light industrial buildings with a replacement value of $0.8 to $1.16 billion were also at
risk in NSW; and

{iii) there are a large number of infrastructure facilities including ports, road and rail
potentially at risk under a changing climate in NSW.

As mentioned above, the reforms are biased towards “retreat” as a coastal management option and
make no attempt at all to build resilience into our coastal communities.

The reforms unnecessarily and irresponsibly place all of these assets, land, resources and
infrastructure at far greater risk than they need {o be.

No responsible government at a Federal, State & Local level can afford the likely write-downs and
provisions against these assets on their balance sheets, that that these reforms will bring.

The “Old Jetty Site” in Byron Bay is a good practical example where approximately an acre of
beachfront land has disappeared into the sea because the State has taken no steps to protect this
land (and effectively undertaken a policy of “retreat” of its own volition). Based on comparablie sales,
this land which has disappeared would be worth $35 million in a community where property values
are already marked down based on the fears of “retreat’.

Nor can rank and file private property and business owners in very affected areas afford the erosion
of asset values that these reforms will bring, and which wilt effectively bankrupt entire communities. It
is an attack on all property and business owners and those whose livelihood and/or business inlerests
rely on coastal communities.

When the true intent of these reforms, and its likely repercussions, are understood by the investment
community, it is likely that these reforms will be considered a "sovereign risk” event and deter
investment in coastal communities that might otherwise have proceeded.

These perceptions will seriously erode business confidence in NSW.



This effect won't be restricted to the big end of town either. Anyone with any sense will be selling
beachside assets in NSW and redeploying those funds in beachside assets in Quesnsland or Victoria
where coastal management policies based on the implementation of modern coastal engineering
practices are in place.

The Queensiand and Victorian Governments, Councils, tourism bodies and real estate industries
must be salivating at the prospect of these reforms being enacted and the massive wealth transfer
from NSW {0 those adjoining states that will follow.

J. ABOLITION OF TEMPORARY PROTECTION

As identified by the now Minister in his 2012 speech extracted above, the current legislation provides
for a standard and specification of temporary protection that offers no practical protection. The pre-
conditions to any implementation of temporary protection are cumbersome and unfikely to be able to
be achieved with any urgency in an emergency situation.

A policy enabling temporary protection is a very sensible and integral part of coastal management
strategies in other States of Australian and eisewhere in the world.

It beggars belief that the NSW Government is abolishing temporary protection. if anything, the current
provisions should be improved to provide some effective interim protection, in 2 user friendiy manner.

K. FAILURE TO INCLUDE MANDATORY POLICY THAT DIFFERENTIATES POLICIES
APPLICABLE TO EXISTING COASTAL COMMUNITIES VERSUS GREEN-FIELD SITES

There is no doubt that the 70% of NSW coastline that is “untouched” must be protected.

These green-field sites allow greater scope for implementing coastal managernent controls and
obtaining a cost effective buffer for iand genuinely affected by coastal erosion is likely to be an
achievable feat for local Councils.

The logistics of implementing coastal planning within coastal communities which may have existed for
100-150 years is seriously constrained, having to work within an existing network of infrastructure
(such as roads), public & private assets, and business, environmental & community interests.

it is important for this significant difference between existing coastal communities and green-field sites
to be fundamentally enshrined within the coastal management framework and for different coastal
management policies to be applicable to aach of these distinct situations.

Once again, the reforms are an abject failure in this regard.
L. “MANAGED RETREAT” MANUAL PART B, STAGE 3

“Hand in glove” with the above mentioned criticism is the superficial and unrestrained regulation of
“managed retreat” as a risk management response and opportunity in coastal vulnerabie areas.

| strongly object to any suggested implementation of “managed retreat’ in existing coastal
communities. | also strongly object to the lack of thought, detaill and governance in the reforms.

“Managed Retreat” effectively forces coastal property owners to abandon their properties without
compensation. The Manual presumably prescribes empowering Councils with power to make:-

* “adecision not to permit protection of private assets that are located in the immediate
hazard impact area

» adirection to demolish private assets and to remove any waste, building materials or
contaminants.”

Such radical and controversial powers should not be entrusted to the lowest level of government
(each with a myriad of local, political and economic aliegiances) without considerable detailed
safeguards and rights for any such decisions to be reviewed in an independent judicial forum.



The criteria upon which the Manual diclates whether or not "managed retreat’ is a viable option are
wholly inadequate. They are vague, capable of varying inferprelations and open to manipulation.

Consideration should also be given to whether it be mandatory for any such policy to be accompanied
by a compensation mechanism. A legal review of the likely impediments {o any implementation of
"managed retreat” may determine this to be a practical reality.

The policy of “managed retreat” should be restricted to green-field sites and not permissible in existing
coastal communities (in line with the previous Manual)

M. FAILURE TO RECOGNISE THE REALITY OF LITIGATION AND THE LIKELY
REPERCUSSIONS AND COSTS TO THE STATE, COUNCILS AND COMMUNITY

There can be no doubt that those detrimentally affected by any implementation of coastal planning
policies will litigate to protect and/or preserve their inferests.

in many instances, coastal planning policies will be seen as an attack on the main asset and
livelihocd of the general public who live in coastat communities. The reality is these people will fight
these policies determinedly because they will have lost everything and will have nothing more to lose.

The recent development of class actions within our legal system and the proliferation of firrms
specialising in this sort of litigation, and their access to the man in the street means this is a reality
that the Gavernment must contemplate in putting together these reforms, particularly given their bias
towards the implementation of divisive and destructive “retreat” policies.

In additicn to the quantum doliar cost of defending this anticipated influx of litigation, Councils and the
State Government must be prepared for the provisions that will need to be applied to their balance
sheets to recognise their potentiai contingent liability in these claims.

Administrators must realise, right from the outset, that these types of claims may have disastrous
consequences for authorities.

If a Council loses a compulsory acquisition case and has to pay more to a tandowner than it originally
budgeted, the Council still has the consolation that this asset will sit on its balance sheet with a higher

value than expecled.
However, if a Council ioses a claim relating to a coastal planning policy that has rendered a valuable

asset worthless, the Council will have to compensate for the previous value of an asset and have no
corresponding assel to hold on its balance sheet because that asset has been rendered worthiess.

N. DISCRIMINATION BETWEEN REGIONS

The regional coast of NSW is very important for NSW's future prosperity given the reality of a Sydney
that Is "bursting out of its seams”.

As mentioned, no mapping is available, but many regions of the Central Coast will presumably have
properties situated many kilometres from coastal hazards regulated within the coastal vulnerability
areas.

Why is there a 200 metre limit within metropolitan Sydney?

Fo an independent observer, this does seem hypocriticat with one rule for Sydney silvertails and a
different rule for the battlers on the regional coast of NSW

Why were there no OEH information sessions with respect to these reforms held on the Central
Coast?

Is this fair? | am certain those on the regional coast will voice their opinion next time they vote.

O. LAWYER’S PORN

Minister Stokes labelled the current legislative framework as “lawyer's porn” ridiculing its complexity.



The reforms are more than double the compiexity of the current legisiation.

+ Counciis are o manage the coastal environment having regard to 12 inconsistent objects
and, in vulnerable coasial areas, another 9 objectives, making 21 objects and objectives

s There are a further 5 objectives for coastal wetlands and littoral rain forests, 6 for coastal
environmental areas and 2 for coastal use areas.

» There will also be a new local planning directive which will require any planning proposal to
comply with at least 7 categories of regulations being:

the 12 objects

the Manual

any coastal management programme

the Coastat Design Guidelines — with a further 5 principles and at least 7 objectives

The Coastal Planning Guide on Adapting to Sea Level Rise

all other relevant guidelines

all other relevant strategies.

NOom RN

As vou would expect, this will provide lawyers with even more ammunition to litigate the claims of their
clients aggrieved by coastal planning policies which detrimentally affect their interests.

P. MANDATORY REQUIREMENTS MUST BE PASSED THROUGH PARLIAMENT

According to the provisions of saction 21(2), the Manual is to impose mandatory requirements and
provide guidance in connection with the preparation, development, adoption, amendment, and review
of, and the contents of, coastal management programs. This includes the determination of what
protective works may be carmried out in the coastal zones.

The reforms provide for the Manual to be able to be compited and later amended without the scrutiny
of the Parliament as would be the case if these mandatory requirements were contained in the Act.

This does not meet the probity of the “checks and balances” of the NSW legislative framework. The
Minister should not have unfettered power to amend these critical mandatory aspects of the Manual
without the scrutiny and governance of Parliament.

Q. COASTAL COUNCIL - JUDGE & JURY?

It is envisaged that the Coastal Council will advise the Minister as to whether Coastal Management
Plans have met the technical requirements of the Manual, and then decide whether there has been
compliance.

The reforms are silent as to whether the Coastal Council will have any influence, direct or indirect,
over the contents of the Manual from time o time?

Since the Coastal Council decides whether or not there has been compliance and whether or not the
Minister certifies or not centifies, the Coastal Council couid potentially become a law unto themselves.

R. COMPOSITION OF COASTAL COUNCIL

Many of the Impacls of the reforms will ultimately be felt by private land & business owners or those
whose livelihood depends on existing coastal communities.

The proposed composition of the Coastat Council is too skewed towards candidates whose
credentials are based on academia or careers in the public service and with no business experience.

The proposed composition should include candidates with a vested interest in the future growth of
existing coastal communities to encourage balanced and considered debate within the Coastal
Council and ensuring outcomes which will enable those coastal communities to grow where possible.

S. PROPOSAL FOR LAND BOUNDARIES TO MOVE LANDWARD

The OEH workshop in Newcastle was addressed with proposals to:-

+ change the current common law of erosion and accretion;
« to reduce the opportunity for land boundaries to move seaward; and



» for fixed boundaries to be converted {0 receding ambulatory boundaries,

with the following preview:-

"According to two legal experts, there was no certainty around fixed boundary dimensions as
specified on Htles and that a paper wilt be released in March 2016 lo assist to clarify these issues”

The intent is to allow the public beach to recede on {o privale property and for fixed boundaries to be
converted to receding ambulatory boundaries {with no compensation), with the revised boundary
being the new landward beach boundary.

I object strongly to any such proposals and note that such proposals cannot be lawfully implemented.
Combined with the restrictions which prevent a private landowner from protecting their property, these
proposais represent an unacceptable and fundamental attack on basic property rights and the
indefeasibility of title.

T. DOCTRINE OF REGULATORY TAKING

The doctrine of regulatory taking refers to a situation where excessive government reguiation limits
the use of private property to such a degree that the requlation effectively deprives the property
owners of economically reasonable use or value of thelr property fo such an extent that it deprives
them of utility or value of that property (even though the regulation does not formally divest them of
title to it)

This is an entitlernent that is enshrined in the S Constitution.

In Australia closer regulation of land use and more comprehensive planning controls have produced a
strong backlash from landowners.

Similar arguments are frequently heard in Australian public debate, and even in the High Court. The
dissenting judgment of Heydon J in ICM Agriculture Pty Ltd v Commonwealth concludes that
payment of compensation for ‘infringements of the private sphere’ is necessary to uphold the rule of
law.

It is difficult to envisage how the reforms could not offend the doctrine of regulatory taking.
This is a growing and dynamic body of law.

I reserve my rights with respect to the abovementioned boundary proposals and with respect to the
reforms generally.

U. “USING COST-BENEFIT ANALYSIS TO ASSESS COASTAL MANAGEMENT OPTONS”

| have already mentioned one criticism of this document. A further gem of OEH guidance is that
Councils should ignore the value of properties of owners who do not live permanently in the LGA.
Losses incurred by “absentee owners” are 1o be disregarded when considering the costs or benefits
of a particular option.

Yet, other benefits such as beach amenity are not to be discounted by any consideration of how many
of those who may have benefitted reside outside the LGA (which you would expect is likely {o be &
proportion that corresponds closely with the proportion of absentee owners).

The results of any cost benefit analysis undertaken in accordance with OEH guidetines will clearly be
affected by this bias against absentee property owners,

This document is so iil-conceived and ill-prepared. An independent firm should be engaged to prepare
some sensible and balanced guidance from scratch without reference to this document.

V. RESERVE RIGHT TO PROVIDE FURTHER COMMENT

I consider the Public Consultation Period to be legally invalid for the reasons outlined above.



As such, [ reserve the right lo provide further comment when the maps and draft SEPP are finally
released for consuitation, noting that, inter alia:

» The draft bill (and other documentation) does not provide information on the key parameters
which define each management area, for example, the ‘coastal vulnerability' area is undefined
in terms of planning timeframe, sea level rise benchmark, hazard(s) being mapped, and
probability and/or severity of hazard(s). This information is required to gain an understanding
of whether or not this element of the reforms is robust and 'reasonable’.

+ From the broad definitions in the draft Bill many locations are likely to be subject to
overlapping managemenl areas, the hierarchical nature of the management objectives seems
logical however it is difficult to comment further without the maps being available,

W. CONCLUSION

The reality is that humans have been holding back the sea for centuries.

(a) Venice has been slowty sinking for the last hundred years. Sea level rises will contribute to
the inundation of Venice but the City will continue to adapt. There is a planned, vertical retreat
as residents abandon lower levels of their houses as the seas rise. Venice is also planning
hollow fivatable flood gates, to hold out the rising tides.

{b) The Netherlands relies on flood gates and other engineering solutions to keep out the sea.

NSW Councils should not be ferced to implement “retreat” under threat of losing the good faith
defences available to them.

A flexible coastal planning framework should enable them to be able to consider defensive civil
engineering and infraslructure works, such as seawalls, retaining walls levees, non-return valves etc.

Against that background, good coastal planning policy should:
{a) be locality specific

{b) respond to the best available information, and be easily capable of updating when new
information comes to light;

(c) allow davelopment proponents to demonstrate that development can respond to natural
coastal process and risks can be managed through adaptable design;

{d} balance environmental risk management, economic development and social factors;
(e) encourage resilience, innovation and adaptability {(in both the public and private sectors),

(f) contain clear and generous provisions recognising existing development commitments
{given the uncertain and variable long term nature of coastal hazard risks associated with
climate change).

Building in resilience and adaptability allows for a balance between risk managerent, economic
development and allowing communities 1o live and work on the coast. That balance should be the
guiding principle applied in coastal management policy

The reforms are an abject fallure in this regard.

If and when some sensible coastal planning policy, untinged by “retreat” policy is ever introduced into
NSW, it will become an embarrassment to OEH and previous government administrations when many
of the erosion and other hazards in coastal erosion "hotspots” that have plagued the NSW Coastiine
for decades are solved by simple and cost effective solutions implemented at little or no cost 10
Councils and/or the Government,

And at a cost that is dwarfed by the tens of millions of doliars that has been wasted on reports to date.



